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would contain a commitment to “
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POLITICIANS AND THE LAW 

 

In the course of twenty two years in the House of Commons I can’t 
recall any politician or indeed law abiding member of the public who 
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whom they look for approval and support. This has become much more 
so in an age when politicians come under growing pressure from social 
media to comment and take sides daily on a myriad of controversial 
topics. 

 

A good example of this trend can be seen in the history of what have 
come to be known as super-injunctions. These have actually been used 
very sparingly by the courts as interim measures to restrain the 
publishing of information which is being plausibly alleged to be 
confidential and private and, further to prohibit the publication of the 
existence of the order, on the ground that otherwise its purpose would 
be undermined. It has always been recognised that they are exceptional. 
Unsurprisingly, however, the orders have also been objected to by 
sections of the Press and public as they have prevented the reporting of 
the names of litigants and the background of cases often of legitimate 
public interest.  In 2011 this led to an MP, John Hemming, using and 
abusing parliamentary privilege to circumvent an anonymised 
injunction. It happened two years after the decision in the Trafigura 
case which had encouraged the incorrect belief amongst some MPs and 
journalists that the courts were trying to gag Parliament in breach of the 
Bill of Rights of 1689, notwithstanding 
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Such tensions are going at times to be inevitable. The workings of 
Parliamentary democracy are always going to have a chaotic fringe. 
Freedom of expression can come into conflict with rules that underpin 
the operation of the courts. But the majority of parliamentarians have 
normally refrained from jumping on such bandwagons and successive 
Speakers of the Commons have sought to prevent abuses of 
parliamentary privilege.  As long as those parliamentarians who are 
also members of the Executive support the Rule of Law and are capable 
of mediating and resolving such issues, the problem is in the long term 
a relatively minor one; just as is intemperate criticism of judicial 
decisions from the same source. I have always been struck by the fact 
that members of the judiciary, who weigh words carefully, can continue 
to be concerned about the comments of politicians long after the 
politicians have forgotten they ever made them. 

 

 

THE EXECUTIVE AND THE LAW 

 

The issue however is different if it is the politicians who are members 
of the Government who take the lead in attacking judges and the legal 
framework within which they operate. 
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centres in particular on a belief that there is an overemphasis on 
individual rights at the expense of the rights of the majority, whose 
views are therefore being ignored, thus undermining democratic 
legitimacy.  There is almost an assumption that what is not 
“democratic” has no value. 

  

With a few exceptions, the basis for the expressed concerns is not 
rooted in stand alone judicial decisions. Rather they are the result of the 
choices of successive democratic governments since the end of the 
Second World War to accept the constraints on how a government 
should behave towards those subject to its authority imposed by the 
multiple international legal obligations voluntarily entered into. Some 
of these have then become expressly incorporated by legislation into 
our 
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charges by individuals is to invite Communists, crooks and cranks of 
every type to bring actions”. 

 

Over seventy years on it is striking how the same themes keep on 
repeating themselves. Early adverse decisions of the ECtHR were 
tolerated even if not welcomed by some politicians - an example is the 
judgment in Campbell v Couzens [1982] 4 EHHR 982 that effectively 
triggered the end of corporal punishment in schools. But by the early 
1990s there was a significant change in political attitudes. Michael 
Howard, as Home Secretary, complained of the decision 
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fundamental change, with, at its heart, an intention to repeal the Human 
Rights Act and replace it by a British Bill of Rights which would 
“clarify” rights (particularly those under Articles 3 and 8) so as to 
prevent their abuse 
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resolved by David Lidington as Lord Chancellor without the need for 
primary legislation and without any domestic political fallout at all. 
Whilst leaving some continuing friction over deportation and asylum 
and the impact of the ECHR on military operations there were far fewer 
complaints about judicial activism.   

  

However, t
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Instead, the 2019 Manifesto and the Government’s attitude to the Miller 
decisions  seem to mark the development of a novel constitutional 
principle: that governments enjoying the confidence of a parliamentary 
majority have essentially a popular mandate to do whatever they like 
and that any  obstruction of this is unacceptable. 

 

There was also, more reasonably, the promise of a “Constitution, 
Democracy and Rights Commission” to look in depth at all these 
issues” and come up with proposals “to restore trust in our 
institutions”. This might have been of considerable interest. But, like 
most Johnson promises, such a Commission has never materialised. It 
has been replaced instead by piecemeal reviews of Human Rights and 
Judicial Review; followed, 
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But it would be a mistake to assume that this politically generated 
irritation as being 
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in governmental standards of propriety and integrity in relation to that 
litigation. The decision of the Court of Appeal in Binyam Mohammed  
v Foreign Secretary [2010] EWCACiv 65 to order the disclosure of 
documents containing information that had been provided by the USA 
under the “Control Principle” (previously upheld in our courts) 
guaranteeing their confidentiality marked a definite low. The basis of 
the judicial decision was that the material was already available to the 
public through US litigation and disclosure was required in the interests 
of justice. The then government saw it, not unreasonably, as a 
disastrous blow to our reputation in the USA  as a reliable partner;  
maintenance of which was vital to  our national security and protection  
from terrorism.  

 

Some level of tension between the executive and the judiciary may be 
viewed as healthy, particularly if it reinforces public confidence in 
judicial independence and the open debate on law that underpins 
parliamentary democracy. But as the judiciary is made up of human 
beings
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Most lawyers see this fear as far fetched.  But there are just enough 
examples of judicial statements in recent times to give this political 
concern some legs. In Jackson v the Attorney General [2005] UKHL 
56, Lord Steyn suggested that “in exceptional circumstances involving 
an attempt to abolish judicial review or the ordinary role of the courts, 
the Appellate Committee of the House of Lords or a new Supreme Court 
may have to consider whether this a constitutional fundamental which 
even a sovereign parliament acting at the behest of a complaisant 
House of Commons cannot abolish”. Another in the same genre was 
the obiter comment of Lord Kerr in R(JS) v Work and Pensions 
Secretary [2015] 1WLR concerning the lawfulness of the benefit cap, 
when in a dissenting judgment he suggested that he could see no reason 
why  the UN Convention on the Rights of the Child, an unincorporated 
international legal obligation, should not be directly enforceable in 
domestic law on the basis that, as the UK had chosen to subscribe to its 
standards by entering into a treaty, its government  should be held to 
account in the domestic courts for its actual compliance.  

 

If Lord Steyn’s comment concerns a doomsday scenario which one 
might reasonably hope will never occur, Lord Kerr’s proposition would 
be revolutionary in our dualist system if it were ever to be applied. 
Welcome as his comments may have been to some campaigning groups 
highlighting the gulf between virtue signalling political aspiration on 
the international stage and the domestic legal reality, the truth is that 
many such otherwise influential treaties would never have been signed 
in the first place if any direct judicial enforcement had been envisaged 
or likely.  

 



14 

 

Finally in this list of examples of judicial goads to government is  Evans 
v the Attorney General [2015] UKSC 21. The Supreme Court there 
struck down my own decision to exercise the veto provided for in clear 
terms in the Freedom of Information Act 2000, to overrule a decision 
of the Upper Tribunal.  This was the “black spider letters” case in which 
the question was whether the then Prince of Wales’ correspondence 
with government should be disclosed. I decided to exercise that veto as 
my own conclusion on the balance of public interest after a review of 
the issues differed completely from that of the Tribunal. The Supreme 
Court did not strike my decision down because it was unreasonable, but 
because the majority of the justices considered that Parliament could 
not have intended to give a minister the power to overrule a superior 
court of record and that in the absence of the statute spelling out the 
power in terms that were crystal clear they would interpret the statute 
to confine the ministerial discretion within boundaries so narrow that it 
made that part of the Act unworkable. The judgment revealed sharp 
differences within the court. A minority were satisfied that the power I 
had exercised was clear. But a majority of the Court were plainly 
deeply concerned at what they saw as a power improperly given by 
Parliament to ministers to overrule a court contrary to theoretical 
principles of the Rule of Law. They then engaged in some highly 
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typically, the consequences of the eventual legislative proposal had not 
been properly thought through. Using the Upper Tribunal in this way, 
whether in the original or amended form, was unsatisfactory. But 
whether this justified the Supreme Court decision is debatable. Equally, 
it is worth noting that, in response, the government chose to do nothing 
to reverse the effects of the judgment. 

 

Looking at these three examples, now often cited as evidence of 
deliberate encroachment by judicial power, I am left wondering 
whether the obiter comments of either Lord Steyn or Lord Kerr or, 
indeed, the decision in Evans would have occurred if there had been a 
greater relationship of understanding and, therefore, confidence 
between the judiciary and the executive in the first place. The sense of 
judicial concern at possible future if not present executive 
misbehaviour is palpable in each of them; just as was the breakdown in 
trust that saw the “control principle” undermined in the Binyam 
Mohammed case. The more government (or individual ministers) are 
perceived to neglect or even to undermine the Rule of Law by actions 
or words the greater the temptation and therefore risk of judicial pre-
emptive words and decisions. 

 

 THE PRESS AND THINK TANKS 

 

 The Government’s current rhetoric against “rights culture” and its 
current legislative proposals on judicial review and human rights is 
being actively promoted by sections of the printed Press and some think 
tanks. The Judicial Power Project run by Policy Exchange for example 
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is 
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Parliament itself; trends that have facilitated the extension of judicial 
power further into choices inherent in administrative decisions, that 
ought perhaps better to have been left to politicians.  But, whereas Lord
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What he also chooses to ignore are the more general advantages that 
have come from our national 
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caused to UK politicians and government, needs to factor in the 
advantages we derive from adherence as well. Moreover, in the last 
twelve months there have only been five findings against the United 
Kingdom out of 1100 judgements issued by the ECtHR and we attract 
the fewest complaints per capita of any adherent state.  

 

But, in fairness to Policy Exchange, at least Professor Ekins’ goals are 
clear. In contrast the proposals put forward by the Justice Secretary for 
a British Bill of Rights, which have now been revived, are not.  

 

I remain mystified by what in practice Dominic Raab, is trying to 
achieve; unless it is a Machiavellian plot to create such variance 
between the interpretation of the Convention rights by our domestic 
courts and that of the ECtHR that the Government is able to throw its 
metaphorical hands up in horror at the frequency of appeals to and 
adverse judgments from Strasbourg and claim popular support to 
withdraw entirely from the Convention.  But this is something which is 
insistently disclaimed by the Justice Secretary. For, leaving aside the 
unnecessary window dressing for the media on a new balance between 
privacy and freedom of expression and a right to trial by jury In 
England and Wales, most of the proposals for reform are about fettering 
the ability of our domestic courts to interpret the Convention in 
accordance with its jurisprudence. The present Bill also includes setting 
thresholds for access to our courts to bring a claim at all and removing 
the power in Section 3 of the Human Rights Act for a court to seek to 
read a statute compatibly with Convention rights.  Gone would be the 
judicial dialogue between our Supreme Court and the European Court 
that has done so much in influencing the views of the European Court 
in the way the Government would approve – 
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ranging from Horncastle on hearsay evidence to Hutchinson on whole 
life sentences. Gone too the ideas of Sir Peter Gross on the importance 
of developing greater civic 
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Today, despite the oath provided for in the Constitutional Reform Act 
2005, the duty on the Lord Chancellor to respect the Rule of Law, 
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to a desire for populist appeal.  Such conduct then undermines the trust 
of the judiciary in the government’s standards of behaviour generally 
and it makes any dialogue between the two much harder. 

 

The lack of knowledge and understanding can also be seen in the 
progressive starvation of the Ministry of Justice of the funds needed to 
discharge its functions- now including not just the courts but also the 
prisons and the probation services. The gulf between the Lord 
Chancellor’s oath to ensure the provision of adequate resources for the 
courts and the current actual state of court buildings and facilities 
including staffing or the amounts paid to practitioners for Legal Aid 
who work in those courts, is now startling. The days when the provision 
of justice was seen as a key social service of the State seem long past. 
A reduction in Legal Aid provision from £2.2bn in 2010 to £1.7bn by 
2019 on top of the decisions by previous governments to restrict the 
growth of its budget to well below the av J1u eeDr 4vernments
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between political practice and the law is rooted in unbridgeably 
divergent interests. Rather it comes across as the product of ignorance 
and a longterm neglect of the rationale underpinning the phrase the 
“Rule of Law” that trips off so many legal and political tongues.  This 
is the result of taking its existence for granted and being complacent 
about it. As I have tried to illustrate, government by its legislative 
activity in trying to alter or get round 
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their role 


