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A. General discussion on the role of judicial scrutiny and discretion1 

 

Mainstream law and economics perceives judicial review as having primarily an 

error-correction function2. Judicial review may also play additional roles, such as to 

guarantee procedural fairness through the protection of the rights of the parties, to 

ensure accountability with the promotion of deliberative and administrative processes 

or to ensure consistency, from a legal perspective, in the action of the reviewed 

authority, or finally to protect substantive fundamental rights, such as private 

property or the freedom of commerce3. At the same time, judicial review may impose 

costs on the regulators, the undertakings and the wider economy and may affect the 

effectiveness of the action of competition authorities. An intensive judicial scrutiny of 

the action of the authorities may discourage competition authorities from taking 

action, when this may be judged controversial, because of the fear of being 

overturned by the courts. Hence, the effectiveness of competition law enforcement 

may be negatively affected, in particular general deterrence. Furthermore, the 

principle of the separation of powers may lead courts to impose some self-restraint 

RQ� WKH� LQWHQVLW\� RI� WKHLU� VFUXWLQ\� RI� FRPSHWLWLRQ� DXWKRULWLHV¶� GHFLVLRQV� LQ� VRPH�

circumstances.  

 

When the implementation of competition policy is entrusted to an independent 

administrative authority (administrative enforcement system), such as an integrated 

competition law agency exercising the functions of case selection, investigation, 

examination and adoption of the final decision, the courts exercise a merely 

³VXSHUYLVRU\´� MXULVGLFWLRQ�� DV� WKH\� DUH� FRQFHUQHG� E\� WKH� OHJDOLW\� RI� WKH� DXWKRULW\¶V�
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exercising an appellate function. In addition, in the context of an administrative 

enforcement system, one may advance the argument that policymaking should not 

be delegated in the hands of politically unaccountable judges but remain in the 

hands of politically accountable agencies. The legal framework needs, therefore, to 
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law, the decision was taken for improper purposes, when the authority 

impermissibly expands its discretion or takes into account unlawful 

considerations in its decision, 

 

 Irrationality/unreasonableness in the exercise of any discretion (a concept 

which can be interpreted in different ways)7, and  

 

 Procedural impropriety: when, for instance, the authority has not followed 

the right procedures, such as the requirement to give reasons, the right to be 

heard and the rule against biased decision-making.  

 

 

 The courts also accept that a breach of legitimate expectations constitutes 

a discrete ground for judicial review, when an individual has been given an 

expectation that the authority in charge has not fulfilled.  

 

These categories are nor exhaustive nor mutually exclusive. Although the process of 

judicial review and its emphasis on the legality of the authoULW\¶V�DFWLRQ�LQGLFDWHV�WKDW�

the court will not engage thoroughly with questions of fact and policy but will instead 

focus on issues of law, the boundaries between these three categories are often 

difficult to establish, with the result that their relation can be better explained as 

forming a continuum. This is the reason why a manifest error in the assessment of 

facts may constitute a ground for review, without the court being expected to conduct 

a full factual assessment.  

 

In contrast, a review on the merits (or often referred to as an appeal process) will 

examine all possible grounds of review, including a full factual assessment of the 

UDWLRQDOLW\� DQG� RSSRUWXQLW\� RI� WKH� DXWKRULW\¶V� DFWLRQ�� ,W� LQYROYHV� D� FRQVLGHUDWLRQ� RI�

whether the decision of the authority was right. The court will attempt to go beyond 

the usual grounds of review in order to determine what the decision of the authority 

should have been, in view of its statutory duties. A decision may thus be found legal, 

                                                           
7
 English courts tend to consider that an irrational or unreasonable decision must be "so outrageous in 

its defiance of logic or accepted moral standards that no sensible person who had applied his 
mind to the question to be decided could have arrived at it": Council of Civil Service Unions -v- 
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following judicial review, if it was made according to the law, and it is not 

unreasonable or made with procedural impropriety, but nonetheless may be found 

wrong, after the careful examination of facts in the process of a review on the merits. 

However, courts will not engage with quesWLRQV�RI�SROLF\�� LQ�YLHZ�RI�WKH�³H[HFXWLQJ´�

DQG� ³SROLF\PDNLQJ´� GLVFUHWLRQ� IURP� ZKLFK� EHQHILW� FRPSHWLWLRQ� DXWKRULWLHV� DQG� WKH�

SULQFLSOH�RI�VHSDUDWLRQ�RI�SRZHUV���([HFXWLQJ�GLVFUHWLRQ�UHIHUV�WR�WKH�³IUHHGRP�WR�ILOO�LQ�

gaps in delegated authority in order to H[HFXWH� DVVLJQHG� DGPLQLVWUDWLYH� IXQFWLRQV´��

ZKLOH� ³SROLF\� PDNLQJ� GLVFUHWLRQ� FRQVLVWV� LQ� ³WKH� SRZHU� WR� WDNH� DFWLRQ� WR� IXUWKHU�

VRFLHWDO�JRDOV´8. 

 

7KH� LQWHQVLW\� RI� UHYLHZ� LQWR� WKH� UDWLRQDOLW\� RI� WKH� DXWKRULW\¶V� DFWLRQ� PD\� DOVR� EH�

variable. In the context of judicial review courts may engage in a limited intensity 

review by exploring if the authorities have gravely disregarded the limits of their 

discretion, also paying attention not to substitute their decision for that of the 

authorities (low intensity). Courts may also exercise a more intensive level of 

scrutiny of the rationality of the decision of the authority, again without substituting 

their decision for that of the authority. Yet, they may show particular self-restraint to 

engage with some of the most complex and expertise-demanding factual 

assessments of the authority, providing authorities some margin of appraisal in 

complex economic and technical issues (intermediary intensity). In such cases the 

competence to set the fine is not transferred from the authority to the court but 

remains with the authority, which is limited however in the options available to it, as it 

is not possible to choose the option declared illegal by the court. Courts may finally 

exercise a comprehensive review of the facts, which may lead them to substitute 

their own judgment for that of the authority (in the context of a review on the merits 

or “unlimited judicial review”), and/or provide to the authority a very limited margin 

of discretion with regard to the options available to it (high intensity judicial 

review��� 7KH� GLIIHUHQFHV� EHWZHHQ� D� ³UHYLHZ� RQ� WKH� PHULWV´� DQG� ³XQOLPLWHG� MXGLFLDO�

UHYLHZ´� DUH� VXEWOH� EXW� UHODWH� PRVtly to the allocation of the residual competence 

recognized in the area under examination. In the context of a review on the merits, 

the residual competence is transferred from the authority to the court, which may 

choose to reconsider the question de novo and substitute its judgment and discretion 

IRU� WKDW�RI� WKH�DXWKRULW\�� ,Q� WKH�FRQWH[W�RI�DQ� ³XQOLPLWHG� MXGLFLDO� UHYLHZ´�� WKHUH� LV�QR�

transfer of competence from the authority to the court. The authority keeps residual 

competence in the matter, even if the court may choose to substitute its judgment for 

that of the authority. The Court can only substitute its judgment to that of the 

authority only for the issues covered by the specific ground of review that has been 

found successful. 

 

                                                           
8
 .RFK�&�+����������³-XGLFLDO�5HYLHZ�RI�$GPLQLVWUDWLYH�'LVFUHWLRQ´�George Washington Law Review, 

54 (4), 469-511, 470. 
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One may also refer to the possibility of further appeals from the courts exercising a 

limited or unlimited judicial review function to a superior court (e.g. Supreme Court). 
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Having in mind these principles, we will examine the practice of judicial scrutiny of 

fines in Chile, before exploring the balance between effectiveness of competition 

policy and the protection of rights reached by other key jurisdictions. 

 

B. Judicial scrutiny of fines in Chile 

 

1. General data 

 

The final judgments of the specialised Competition Tribunal (TDLC) can be 

FKDOOHQJHG� EHIRUH� WKH� 6XSUHPH� &RXUW�� 7KH� UHPHG\� LV� FDOOHG� ³UHFXUVR� GH�

reclamación
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Table 11: Judicial Scrutiny of Regulatory Fines in Chile 

Electricity and Fuels Commission (SEC) 

Case/company Fine imposed by 

SEC 

Appeal Court Supreme Court 

OSRAM. Fine 

imposed for not 

providing required 

information. 

 

UTA 200 Confirmed Confirmed 

January 2014 

OSRAM. Fine 

imposed for not 

certifying electric 

products.  

 

UTA 140 plus 

trial expenses 

Confirmed Confirmed 

January 2014 
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Securities and Insurance Commission  (SVS) 

Case/company Fine imposed 

by SEC 

Appeal Court Supreme Court 

María Luisa Solari and 

Marcel Zarour. Fine 

imposed for the use of 

privileged information 

UF 1,000 and 

UF 2,725 

Confirmed Confirmed 

December 2013 

&(2¶V� RI� SHQVLRQ� IXQGV�

administrator for the use 

of privileged information. 

UF 350 Confirmed Overturned 

(annulled fine) 

November 2013 

PriceWaterhouseCoopers. 

For breaching duties of 

care of an external audit 

firm. 

UF 8,000 Confirmed Confirmed 

November 2013 

Pablo Alcalde. Fine for 

modifying the financial 

statements of a company.  

UF 25,000 Confirmed Confirmed 

October 2013 

Juan Cueto. For use of 

privileged information. 

UF 1,620 Confirmed Confirmed 

November 2012 

Banchile stockbrokers. 

)RU� XVH� RI� ³IRUZDUG�

FRQWUDFWV´�� 

UF 300 Overturned 

(annulled fine) 

Confirmed fine 

October 2011 

[Information obtained from the press] 
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formula for optimal enforcement we introduced in the first part of this report, an 

optimal sanction should depend on the harm inflicted by the infringement and its 

probability of detection, the low probability of detection of competition law 

infringements and the significant harm that they inflict on consumers and the 

economy overall should justify a much higher level of penalties. 

 

2. Case Studies 

 

We proceed to the analysis of the most important cases of the Supreme Court 

examining the fines imposed by the Competition Tribunal. Cases in which Supreme 

Court has reduced the fines imposed by the TDLC are the following:  

 

1. 

CONSTRUCTORA E 

INMOBILIARIA 

INDEPENDENCIA 

LTDA. (COMPLAINT) 

vs.  AGUAS NUEVO 

SUR MAULE S.A. et al. 

DECISION 85 

Abus

e of              

domin

ance 

Construc

tion 
  

Reduced  

(-47%) 

 

In 2005, a private construction company and the FNE filed complaints against a 

sanitary services provider (Aguas Nuevo Sur). It was argued by the construction 

company that the defendant charged arbitrary and discriminatory prices for its 

services for real estate projects in the rural areas of certain regions of Chile.  

The FNE extended the complaint to other three sanitary services providers (ESSAL, 

ESSBIO and Aguas Andinas). The FNE argued that between 2003 and 2005 the 

companies made abusive requirements and charges for their sanitary services 

(clean water and sewer system) for users in urban and rural areas near to the their 

respective concession areas and that they had misused a reimbursable financing 

contribution system that was established in order to finance the expansion of the 

provision of sanitary services, to new real estate projects and developments, in their 

concession areas.  

 

The FNE13 required a fine of 65.000 UTM (5,400 UTA) for ESSBIO, 44.000 UTM 

(3,600 UTA) for Aguas Nuevo Sur, 48.000 UTM (4,000 UTA) for ESSAL and 50.000 

870��������87$��IRU�$JXDV�$QGLQDV��7KH�DPRXQWV�ZHUH�HVWDEOLVKHG�³PDLQO\�GXH�WR�

                                                           
13

 http://www.tdlc.cl/DocumentosMultiples/Requerimiento%20FNE.pdf 
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WKH� HFRQRPLF� SURILWV� REWDLQHG´� E\� WKH� FRPSDQLHV�� 7KH� )1(� PDGH� VRPH� JHQHUDO�

calculations regarding how much additional charges they made to some construction 

companies, but does not explain how it got to the established number in detail.   

In July 2009 the TDLC issued a sentence14. For the purposes of determining the 

amount of the fine, the TDLC considered article 26.c DL No. 211 which states that 

the seriousness of the conduct, the economic benefit and previous offenses, must be 

taken into account.  

The TDLC found regarding the claim presented by the construction company, that 

Aguas Nuevo Sur had indeed charged abusive prices in some cases and imposed a 

fine of 1,338 UTA based on the additional amounts charged.  

Regarding the claim presented by the FNE, the TDLC found that Aguas Nuevo Sur 

and ESSBIO had misused the existing state reimbursable financing contribution 

system. The TDLC determined that Aguas Nuevo Sur had perceived benefits of at 

least 44,000 UF (2,130 UTA) and ESSBIO at least 41,000 UF (2,000 UTA). These 

results were obtained after a detailed review of information provided by Sanitary 

Services Supervisor Authority.  

In addition, the TDLC found that the abusive behaviour was important.   

Therefore the TDLC imposed a fine for Aguas Nuevo Sur Maule of 1,254 UTA (in 

addition to the previous fine) and for ESSBIO SA fine of 2,341 UTA.  

The other undertakings were not sanctioned. Nevertheless, for all of them, the TDLC 

required some changes in the pricing politics and recommended changes in the 

regulation to the authorities.  

The fine was reduced by the Supreme Court among other reasons because the 

defendants have not been previously convicted for breaches of competition law. 

Those reasons made the Supreme Court conclude that the fines imposed by the 

TDLC were disproportionate.  

Paragraph 18: ³>«@� 7KLV� &RXUW� DJUHHV� ZLWK� WKH� FRQFOXVLRQV� RI� the 

judgment under appeal and, accordingly, will reject the claim of 

Aguas Nuevo Sur Maule S.A. and ESSBIO S.A. and will confirm the 

MXGJPHQW� WKDW� FRQVLGHUV�XQZDUUDQWHG� WKH� FKDUJLQJ� RI� WKH� LWHP� ³QHZ�

FRQVXPSWLRQ´� >E\� WKH�GHIHQGDQWV@��KRZHYHU� WKH�&RXUW considers that 

the amount of the fine set forth in the judgment are disproportionate 

to the conduct which is attributed to the two companies. In particular, 

the realization of type of letter c ) of Article 3 of Decree 211 

[Competition Act] are based on a series of observations about the 

new consumption factor, that even when founded, do not 

demonstrate exactly the amounts that would benefit the water 

companies to the expense of construction. Moreover, as recognized 
                                                           
14

 http://www.tdlc.cl/DocumentosMultiples/Sentencia_85_2009.pdf  
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by the ruling, Aguas Nuevo Sur Maule S.A. and ESSBIO S.A. have 

not been previously convicted for breaches of competition law and 

taking into account the request of both subsidiary undertakings for the 

purposes of requesting a reduction of fines, this Court will grant the 

request to the manner determineG�LQ�WKH�RSHUDWLYH�SDUW�RI�'HFLVLRQ´� 

 

2. 

FNE (COMPLAINT) and 

BANCO DE CHILE  vs.  

FALABELLA Y PARIS 

S.A. 

DECISION 63 

Collusio

n 
Retail      Reduced (-25%) 

 

In this case the fine is reduced by 25%, considering (i) the duration of the harmful 

event (duration of the anticompetitive behaviour); (ii) the economic benefit reported 

by the acts committed in that period (the context of the anticompetitive conduct was 

a technology trade fair, which lasted four days, in which LCD TV sets would be 

offered at special prices).  

Indirectly, the Court also considered that the fine requested by the FNE was lower 

than the fine imposed by the TDLC.  

Paragraph 34: ³>���@�&RPSDUDWive review of the arguments contained 

in the complaint initiated by the National Economic Prosecutor's 

2IILFH� DQG� WKH�7'/&¶V� MXGJPHQW� HYLGHQFH�D� VLPLODU� DQDO\VLV� RQ� WKH�

behaviour of the defendants. However, after weighing in the facts, 

they differ in the amount of the fines imposed: the amount 

recommended by the National Economic Prosecutor's Office is 

HYLGHQWO\�ORZHU�WKDQ�WKH�ILQH�LPSRVHG�RQ�7'/&¶V�MXGJPHQW´� 

Paragraph 35: ³0RUHRYHU�� WKH� OLPLWHG� GXUDWLRQ� RI� WKH� SXQLVKDEOH�

behaviour[] needs to be taken into consideration. Therefore, one of 

the factors that need to be borne in mind in determining the amount of 

the fine to be applied is the duration of the harmful event and its 

consequences over time. Indeed, the realization of the so-called 

"Technology IN Trade show of Banco de Chile" took place over four 

days (6 , 7, 8 and 9 April 2006), a situation which rules out a 

persistent or continuous violation of competition [law].  

Also, the amount of the fine should consider, among other things, the 

economic benefit accountable to the acts committed in that period. 

Therefore, it would be logical to consider a reasonable percentage 

that corresponds to the duration of the facts, unlike WKH� 7'/&¶V�

judgment that in the final part of its reasoning [paragraph] 163°, 
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4. 

FNE'S COMPLAINT  

vs.  LA ASOCIACION 

GREMIAL DE BUSES 

INTERBUS et al. 

DECISION 82 

Collusio

n 

Transp

ort 
    Reduced (-50%) 

 

In this case the fine was reduced by 50%, considering (i) the number of parties sued, 

(ii) the size of the market in which they operate, and (iii) the section of the bus routes 

involved in the collusion agreement.   

 

Paragraph 11: ³>«@�2Q�WKH�DJJUDYDWLQJ�Fircumstances considered for 

the calculation of the fine, according to the forty-second paragraph of 

WKH� 7'/&¶V� MXGJPHQW�� ZH� FRQFOXGH� WKDW� WR� GDWH�� $UWLFOH� ��� RI� WKH�

Competition Act does not apply, because as is asserted in the sixth 

paragraph of the same judgment, that provision defined as 

aggravating circumstances for the former criminal responsibility on 

violations of competition law, the fact that it was a trade association 

who breached the law. On this basis, as well as considering the 

number of member of the trade association, the size of the market in 

which they operate, the section of the route which ultimately 

generated the illicit agreement, allows the Court to reduce the amount 

of the fine imposed on the defendant. This does not [] in any way 

diminish the reproach against the conduct [] which justifies its 

sanction. 

For these reasons and for the provisions of Article 27 of the 

Competition Act, the Claim raised in the main of pages 492 against 

WKH�MXGJPHQW�1�����������>«@�LV�ZHOFRPHG�RQO\�LQ�ZKDW�FRQsiders the 

GHFUHDVH� RI� WKH� DPRXQW� RI� WKH� ILQH� LPSRVHG� RQ� ³,QWHUEXV� 7UDGH�

$VVRFLDWLRQ´�WR�WKLUW\������87$18 >«@´� 

 

5. 
FNE'S COMPLAINT vs.  

EMPRESA 

ELECTRICA DE 

Abuse 

of 

domina

Electri

city 
    Reduced (-25%) 





http://www.tdlc.cl/DocumentosMultiples/Requerimiento_FNE_C_156_08.pdf
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The TDLC found that John Malone had breached the conditions established for the 

2004 merger. This justified imposing a measure and a penalty, both provided for in 

Article 26 of DL No.211. The first measure had the aim of obliging John Malone to 

sell its ownership in DirecTV Chile, within a short but reasonable time. For the 

purposes of determining the amount of the fine, the TDLC considered that the 

seriousness of the conduct, the economic benefit and previous offenses, must be 

taken into account20.  

The TDLC found that  there was ample evidence that Mr. Malone was the controller 

of VTR and because of this quality was aware of the conditions imposed in 2004 and 

that while remaining VTR controller and knowing the condition affecting VTR, he 

acquired and maintained until now shares of DirecTV Chile. Despite being warned of 

the wrongfulness of such conduct by the FNE when the investigation was initiated, 

he continued to infringe the conditions imposed. His conduct not only affected the 

legality of the 2004 merger but also generated adverse market effects. It enabled a 

company with a dominant position in the cable TV market to influence, through a 

common controller, its competitor, DirecTV. The offence reported VTR important 

HFRQRPLF�EHQHILWV�VLQFH�LW�VWUHQJWKHQHG�975¶V�GRPLQDQW�SRVLWLRQ�LQ�WKH�PDUNHW. The 

offence was maintained for almost three years. The Tribunal, however, noted that 

Mr. Malone was not a repeated offender. Consequently, the TDLC imposed a fine of 

UTA 4,000.  

 

Fine reduced by the Supreme Court 

During the procedure, the Supreme Court proposed some guidelines for a 

conciliatory agreement to the parties (FNE and John Malone). The agreement was 

reached on April 2013 and included provisions that ensured the compliance with the 

2004 conditions. The agreement established in detail how and when Mr. Malone 

was going to sell its ownership in DirecTV. Also, Mr. Malone agreed to pay the FNE 

CLP 120 million (UTA 240/ USD 230.000) in order to cover the litigation costs. On 

the other hand, the FNE, taking into consideration that the settlement ensured 

compliance with the 2004 conditions, withdrew its claim to maintain the UTA 4,000 

fine imposed by the TDLC.   

The Final sentence was issued on June 201321

http://www.tdlc.cl/DocumentosMultiples/Sentencia_117_2011.pdf
http://www.tdlc.cl/DocumentosMultiples/Sentencia_117_Corte_Suprema.pdf
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of refrigerators, which have been participating in an international cartel since 2004. 

As a result of the cartel, prices increased more than 80% between 2004 and 2008. 

This also resulted in higher prices for refrigerators in the Chilean market (this input 

represents about 20% of the refrigHUDWRUV¶�WRWDO�FRVW���%RWK�FRPSDQLHV�ZHUH�ILQHG�LQ�D�

number of jurisdictions.  

The case is of particular interest for Chilean competition law, as it constitutes the first 

case in Chile in which the tribunal made use of the leniency program for the 

detection of cartels, hence representing a milestone in the history of cartel 

persecution in Chile. In particular, Tecumseh constitutes the first company that met 

the legal requirement to be exempted from any fines. The TDLC ruled unanimously 

against the two compa



http://www.tdlc.cl/DocumentosMultiples/Sentencia_122_2012.pdf
http://www.tdlc.cl/DocumentosMultiples/Sentencia_122_Corte_Suprema.pdf


http://lalibrecompetencia.com/2013/09/26/cartelicense-no-mas-la-negativa-senal-de-la-corte-suprema-chilena-en-un-caso-reciente/
http://lalibrecompetencia.com/2013/09/26/cartelicense-no-mas-la-negativa-senal-de-la-corte-suprema-chilena-en-un-caso-reciente/




30 
 

The FNE argued that the companies had colluded and increased the transport fares, 

among other infringements.  

The TDLC found that 8 of the transport companies and the 4 taxi transport 

companies that provided services in Osorno had engaged in anticompetitive conduct 

by reaching an agreement to increase their fares. An interesting feature of this set of 

collusive practices was that they were orchestrated by the Regional Secretary of the 

Ministry of Transport.  

 

Fine requested by the FNE 

7KH�)1(¶V�FRPSODLQW�ZDs brief and requested a 100 UTA fine for the instigators of 

the agreement and a 50 UTA fine for the companies that were coerced to enter into 

the agreement31. There is no analysis of the benefits received by the companies and 

no economic reports were presented.  

 

Fine imposed by the TDLC 

On January 2010 the TDLC issued a judgement, holding that the cartel and its 

effects were proven32. For the purposes of determining the amount of the fine, the 

TDLC considered article 26.c DL No. 211, stating that the seriousness of the 

conduct, the economic benefit and previous offenses, should be taken into account.  

The TDLC found that the fares increase was of 50% for the minibuses and of 17% 

for the taxies, and that the fine should at least be equal to the economic benefit 

obtained by the involved companies. Nevertheless, the Tribunal noted that since the 

Regional Secretary of the Ministry of Transport induced the agreement, or at least 

helped to reach it, companies should not be heavily fined. Furthermore, some 

FRPSDQLHV¶ liability was alleviated since they were intimidated or forced  to sign the 

agreement. Finally, the Tribunal noted that the number of vehicles owned by every 

company should be taken into account when determining the fines. The TDLC 

decided to impose fines of UTA (Unidad Tributaria Annual) 12, 8, 7, 4, and 3 to the 

different transport companies according to the weighting of the abovementioned 

factors.  

 

Fine increased by the Supreme Court 

The transport companies and the FNE appealed and brought the case before the 

Supreme Court,33 which rejected the claims submitted by the transport companies 

DQG� JUDQWHG� LQ� SDUW� WKH� )1(¶V� SHWLWLRQ� WR� LQFUHDVH� WKH� ILQHV�� 7KH� 6XSUHPH� &RXUW�

                                                           
31

 

http://www.tdlc.cl/DocumentosMultiples/Sentencia_94_Corte_Suprema.pdf
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found that collusion was the most serious of all anticompetitive behaviours. It also 

fRXQG�WKDW�WKH�FLUFXPVWDQFH�RI�WKH�5HJLRQDO�6HFUHWDU\�RI�WKH�0LQLVWU\�RI�7UDQVSRUW¶V�

intervention could diminish the liability of the involved transport companies, but not in 

such a magnitude as that considered by the TDLC. Therefore, the Supreme Court 

increased the fine of 2 of the transport companies to UTA 50 and increased the fine 

of 3 of the transport companies to UTA 35.  

 

3. Proposals for reform 

 

In recent years, there has been considerable attention brought to the analysis of the 

fining policy of the )1(� DQG� WKH� 7'/&� DQG� WKH� LPSDFW� RI� WKH� 6XSUHPH� &RXUW¶V�
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the regulation of the banking sector, sanitary sector, electricity and fuel sector, 

telecommunications sector, securities and the insurance sector36
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C. A comparative perspective:  tour d' horizon of the practice of judicial 

scrutiny and the role of the courts in promoting effective competition law 

enforcement 

 

1. The EU level 

 

In Les Verts v. European Parliament, the Court of Justice of the EU (CJEU) 

emphasized that the European Community is a community based on the rule of law, 

inasmuch as neither its Member states not its institutions can avoid judicial review of 

their actions to determine whether those actions are in conformity with the Treaty38. 

The control of legality exercised by the European judiciary of the measures adopted 

by the European institutions constitutes the cornerstone of this institutional 

framework.39 

There are two routes to contest the legality of the remedial action of the European 

Commission. First, Article 263 TFEU provides that the Court may review the legality 

of the decisions or acts of the Commission that are capable of affecting the interests 

of individuals. Challenges are made at first instance to the General Court of the 

EU,40 and appeals on points of law can be made from the General Court to the 

CJEU. Second, the judicial control of the appropriateness of the amount of fines is 

more intensive, following the interplay of Article 261 TFEU and of Article 31 of 

Regulation 1/2003. Pursuant to these provisions, the CJEU is endowed with 

unlimited jurisdiction to assess the appropriateness of, and if necessary to vary, 

downward or upward, the amount of the fine imposed by the Commission. Hence, it 

has judicial scrutiny over material errors of law, facts, procedural irregularities, 

unreasonable exercise of discretion, and, under certain circumstances, also over 

evaluative judgments and predictions of the European Commission. The Court is not 

able to impose a different fine but to rule on existing fines set by decisions of the 

Commission41.    

Concerning the possibilities of challenging the decisions of the European 

Commission, those to which the latter are directly addressed, together with third 

SDUWLHV� ZKR� FDQ� GHPRQVWUDWH� ³GLUHFW� DQG� LQGLYLGXDO� FRQFHUQ´� �VXFK� DV�� LQWHU� DOLD��

competitors), may file an appeal with the General Court. The grounds of review are 

lack of competence, infringement of an essential procedural requirement, 

infringement of the Treaty or any rule of law relating to its application, and misuse of 

                                                           
38

Case C-294/83, Les Verts v. Parliament [1986] ECR 1357, para. 23. 
39

 The General Court was called Court of First Instance, before the entry into force of the Treaty of 
Lisbon in December 2009. It was originally set up in 1989. The Court of Justice (ECJ) is assisted 
by Advocates general who deliver an opinion on a case prior to the judgment of the ECJ. 

40
 A fast track procedure is available in certain cases. See codified rules of the General Court, Art. 

76a. 
41

 Case T-275/94, Groupement des cartes bancaires "CB"/Commission [1995] ECR II-2169, paras 59 
& 60.  See e.g. GERARD��µ(8�FDUWHO�ODZ�DQG�WKH�VKDNLQJ�IRXQGDWLRQV�RI�MXGLFLDO�UHYLHZ¶��-XO\�����
2010). Available at SSRN: http://ssrn.com/abstract=1675451 at 4. 

http://ssrn.com/abstract=1675451
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powers. The European Courts do not exercise a formal appellate jurisdiction on the 

merits, but a simple control of legality, although with regard to fines they may 

substitute their own assessment to that of the European Commission. Yet, as we 

KDYH� SUHYLRXVO\� QRWHG�� WKLV� LV� OLPLWHG� WR� WKH�JURXQGV� RI� WKH� &RPPLVVLRQ¶V� GHFLVLRQ�

that were found illegal. 

The intensity of review  is traditionally a limited one under Article 263 TFEU.  The 

*HQHUDO�&RXUW�FDQQRW�³UHPDNH´�WKH�&RPPLVVLRQ¶V�GHFLVLRQ�RU�LQTXLUH�RQ�WKH�PHULWV�RI�

it, but it can only verify whether the Commission has produced sufficiently precise 

and coherent proof to support its case, whether it has misinterpreted or misapplied 

WKH�ODZ��RU�KDV�PDGH�D�³PDQLIHVW�HUURU�RI�DSSUDLVDO´�LQ�WKH�VWDWHPHQW�RI�WKH�IDFWV�RU�

the assessment of the evidence before it, so that the latter cannot support its 

conclusions as to the nature²whether unlawful or otherwise--of the practice42. 

However, since its creation in 1989, the General Court has intensified the judicial 
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7KH�UHYLHZ�KDV�EHHQ�³ULJRURXV´��LQ�SDUWLFXODU�IRU�PHUJHUV�DQG�$UWLFOH�������46, as well 
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Community Courts fully exercise their unlimited jurisdiction and not just verify 

LI�WKH�*XLGHOLQHV�KDYH�EHHQ�FRUUHFWO\�IROORZHG�E\�WKH�&RPPLVVLRQ´50. 

 

The approach followed by the EU Courts has been variable. The General Court has 

prRFHHGHG� WR� DQ� LQWHQVLYH� VFUXWLQ\� RI� WKH� &RPPLVVLRQ¶V� GHFLVLRQ�� HYHQWXDOO\�

VXEVWLWXWLQJ�LWV�RZQ�LQWHUSUHWDWLRQ�RI�WKH�ODZ��ZKHQ�WKH\�IRXQG�WKDW�WKH�&RPPLVVLRQ¶V�

decision was based on errors of law. For instance, in view of Article 23(3) of 

Regulation 1/2003, the Commission is bound to take into account both the gravity 

and the duration of the infringement. In addition, the Commission has adopted 

Guidelines binding its own discretion, in view of the principle of legitimate 

expectations, with the aim to ensure greater legal certainty for undertakings. The 

Court thus makes sure that the legal framework of Regulation 1/2003 is respected, 

as well as general principles of EU law (e.g. proportionality), while it also interferes 

with the methodology adopted by the Commission in a specific case, if this does not 

comply with the methodology advanced by the Commission in its Guidelines, 
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It could be argued that the General Court, despite being able to consider the extent 

to which the Commission provided a sufficiently clear and exhaustive statement of 

UHDVRQV�LQ�UHVSHFW�WR�WKH�³QHFHVVLW\´�RI�WKH�DPRXQW�RI�WKH�ILQH�LQ�HDFK�FDVH��UHPDLQV�

constrained in its ability to appraise its suitability in light of the nature/gravity of the 

infringement and its duration.  However, although it is acknowledged that the review 

SRZHUV� RI� WKH� (8� &RXUWV� DUH� OLPLWHG� WR� D� ³PDQLIHVW� HUURU´� W\SH� RI� UHYLHZ� LQ� FDVHV�

involving complex economic appraisals, it should be noted that in some recent 

cases, the Court of Justice prescribed rigorous standards of judicial review for the 

decisions of the Commission by the General Court and established its full jurisdiction 

to review decisions in which the Commission imposes fines. In particular, the Court 

KHOG� WKDW� ³WKH�&RXUWV�FDQQot use the Commission's margin of discretion - either as 

regards the choice of factors taken into account in the application of the criteria 

PHQWLRQHG�LQ�WKH�*XLGHOLQHV��RI�WKH�&RPPLVVLRQ��>«@�RU�DV�UHJDUGV�WKH�DVVHVVPHQW�

of those factors - as a basis for dispensing with the conduct of an in-depth review of 

WKH�ODZ�DQG�RI�WKH�IDFWV´�62 

Yet, limits relating to the different functions of competition authorities and courts 

exercising a judicial review may limit judicial scrutiny of complex economic 

assessments63�� 7KH� &RPPLVVLRQ� LV� RIIHUHG� VRPH� ³GHJUHH� RI� ODWLWXGH´� DV� WR� WKH�

choice of interpretation of the economic elements that it takes into account in its 

GHFLVLRQV�� ³SURYLGHG� WKDW� WKRVH�FKRLFHV�DUH�QRW�PDQLIHVWO\�FRQWUDU\� WR� WKH�DFFHSWHG�

rules of economic discipOLQH� DQG� DUH� QRW� DSSOLHG� LQFRQVLVWHQWO\´64. It is on the 

DSSOLFDQW� WR� SXW� IRUZDUG� UHDVRQV� WKDW� WKH� &RPPLVVLRQ¶V� HIIRUW� ³ZDV� QRW� EDVHG� RQ�

VRXQG�HFRQRPLFV´65. 

In the context of the exercise by the General Court of an unlimited jurisdiction on 

fines, it was VXJJHVWHG� WKDW� ³LQ� SUDFWLFH� >«@� WKH� FDVH-law gives the European 

&RPPLVVLRQ�VLJQLILFDQW� OHHZD\�LQ�WKH�FDOFXODWLRQ�RI�ILQHV´66. First, the basic amount 

of the fine, which is related to the value of sales, depends on the gravity of the 

infringement, the latter being determined by reference to numerous factors, such as 

³WKH� SDUWLFXODU� FLUFXPVWDQFHV� RI� WKH� FDVH�� LWV� FRQWH[W� DQG� WKH� GLVVXDVLYH� HIIHFW� RI�
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the legal framework68. Accordingly, the Commission may impose penalties at a 

higher level than the ones it has imposed i
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deterrent effect of the fine, exercising a limited review in this case74. Judicial scrutiny 

http://ssrn.com/abstract=1698342
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on appeal, save fRU� UDUH�H[FHSWLRQV´80. For instance, out of the 660 pleas directed 

against fines, only 59 were successful, that is less than 10%. Among those that 

succeeded most often, Camesasca et al cited those challenging the proportionality of 

the infringement duration (23%), those claiming discrimination (17%), or a 

misapplication of the Leniency Notice (13%). In contrast, pleas challenging the 

assessment by the Commission of turnover, gravity and mitigating circumstances, 
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QRUPV� OD\� GRZQ� VSHFLILF� ³DGPLQLVWUDWLYH� IDLUQHVV´� VWDQGDUGV� DSSOLFDEOH� WR�

proceedings before non-judicial authorities, the Court adopted a substantive test to 

determine whether the exercise of administrative powers by public authorities could 

be considered as falling within the scope of Article 6(1),.90
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³FRUH´107.  Thus, it was suggested that in cases concerning infringements of the latter 

kind t
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to a quasi-adversarial model, where the decisions of the OFT, or now the CMA, are 

subject to strict and intensive scrutiny in law, facts, and policy, the CAT having the 

authority to substitute its assessment to that of the CMA. The intensity of judicial 

control exercised over remedies and penalties is particularly strong, in comparison to 

the situation in the EU generally.  

In a full merits (appeal) review, the CAT proceeds to extensive findings of fact in 

cases where the evidence relied on by the CMA is challenged, very often on the 

basis of extensive new material introduced by the appellant, and rebuttal evidence 

introduced by the CMA127. However, the Tribunal exercises an appellate function and 

cannot proceed to the same analysis of the factual record as a court (or a regulator) 

would do in the first instance. The fact that it is an (appellate) review (and not a 

review de novo), limits to an extent the factual record submitted by the parties, and 

thus examined by the authority128. Hence, some weight will still be provided to the 

analysis performed by the relevant competition authority in the first instance129. As 

VRPH�FRPPHQWDWRUV�KDYH�H[SODLQHG��µZKHQ the decision under challenge is a multi-

faceted policy decision, the CAT is more likely to allow the legitimate judgment of the 

regulator to stand, unless it can be shown that there is some error in the basis for 

WKDW� MXGJPHQW¶130. In contrast to judicial review or to the ordinary approach of an 

appellate court, the CAT is, however, willing in an appeal to determine disputes of 

primary fact, and proceeds more frequently than other appellate courts to cross-

examination of witnesses131. This might seem, at first sight, to blur the distinction 

between an appeal process and an examination of the facts of the case at first 

instance. The appellate process certainly involves the rehearing of a case, but the 

content of such a rehearing is something that depends on a variety of factors. Writing 

in the context of an appeals process to the decision of a court at first instance, Mary 

L.J., noted that: 

The review will engage the merits of the appeal. It will accord appropriate 

respect to the decision of the lower court. Appropriate respect will be 

tempered by the nature of the lower court and its decision-making process. 

                                                                                                                                                                                     
decision’. Such decisions may also be made by the various sectoral regulators pursuant to the competition 

jurisdictions they hold concurrently with the OFT. Schedule 8 provides for two different types of review 

depending on the type of decision under appeal. In most cases, according to paragraph 3(1) of the Schedule, the 

CAT 
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There will also be a spectrum of appropriate respect depending on the nature 

of the decision of the lower court which is challenged. At one end of the 

spectrum will be decisions of primary fact reached after an evaluation of oral 

evidence [,] where credibility is in issue [compared to] purely discretionary 

decisions. Further along the spectrum will be multi-factorial decisions often 

dependent on inferences and an analysis of documentary material.132 

Hence, re-KHDULQJ�LQ�DQ�DSSHDO�GRHV�QRW�DPRXQW�WR�D�UHKHDULQJ�µLQ�WKH�IXOOHVW�Vense 

RI� WKH� ZRUG¶�� DV� WKH� &RXUW� VKRXOG� µQRW� QRUPDOO\� LQWHUIHUH� ZLWK� WKH� H[HUFLVH� RI� D�

discretion unless the decision of the lower [authority] was reached on wrong 

SULQFLSOHV�RU�ZDV�RWKHUZLVH�SODLQO\�ZURQJ¶�133 +HQFH��µLQ�VR�IDU�DV�UHKHDULQJ�>���@�PD\�

have something of a range of meaning at the lesser end of the range it merges with 

WKDW� RI� >MXGLFLDO@� µUHYLHZ¶�� DV�� µDW� WKLV� PDUJLQ�� DWWULEXWLQJ� RQH� ODEHO� RU� WKH� RWKHU� LV� D�

semantic exercise which does not answer such questions of substance as arise in 

any appeal¶134. As the CAT has clearly explained in M.E. Burgess�� µ�L�Q� GHFLGLQJ�

whether to take its own decision, the Tribunal is mindful of the fact that it is an 

appellate tribunal [reviewing] an administrative decision and should not therefore turn 

itself into the primary decision-PDNHU�ZLWKRXW�JRRG�UHDVRQ¶ 135. There is a perceptible 
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imposed. The Tribunal is not bound by the OFT/CMA Guidance on penalties138. 

However, it will not disregard either the Guidance or the CMA¶V� DSSURDFK� DQG�

reasoning in the specific case139. The Tribunal also takes into account the objectives 

pursued by the CMA¶V� SROLFy on fines, as explained in the Guidance on penalties 

when examining their reasonableness or proportionality140, while affording the OFT 

(or the CMA) some margin of appreciation141. The latter concept is interpreted 

GLIIHUHQWO\�WKDQ�LQ�WKH�FRQWH[W�RI�WKH�³W\SLFDO´�MXGLFLDO�UHYLHZ��ZKHUH�LW�ZRXOG�³LPSO\�WKH�

SUHVHQFH� RI� VRPH� UHVWULFWLRQ� RQ� WKH� LQWHQVLW\� RI� WKDW� UHYLHZ´142. The Tribunal has 
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Although the UK competition law enforcement system and, in particular, the judicial 

scrutiny phase has entered into an era of reform, the recent proposals by the 

Government on Streamlining Regulatory and Competition Appeals do not suggest 

any modification of the type and intensity of judicial scrutiny of penalties for 
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on the members of the Liquid Gas Cartel IURP�DSSUR[LPDWHO\�¼����PLOOLRQ� WR�¼����

million.155 

The objection against a fine decision by a competition authority is addressed to ± 

and will in the first instance be reviewed by ± 

http://www.nrwe.de/
http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2013/16_04_2013_Flüssiggaskartell-OLG.html
http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2013/16_04_2013_Flüssiggaskartell-OLG.html
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offences usually deal with minor matters and concern low fines, such as minor traffic 

infractions. Compared to the nature and gravity of other administrative offences, it is 

an abnormality that competition law infringements, with its huge fines, are classified 

as administrative and not criminal offences. Nevertheless, the courts do apply the 

relaxed rules of procedure even to complex cases where fines in the amount of 

several million of euros are concerned. One of the most important relaxations of the 

stringency of criminal trials is § 77 OWiG, which allows the court substantial flexibility 

with regard to the extent to which it allows evidence to be introduced in trials on 

administrative offences. In particular, the court may reject applications for taking 

evidence where it is persuaded that the evidence before the court has already 

revealed the truth. While such shortcuts are arguably an efficient way of disposing of 

minor run-of-the-mill administrative offence cases (such as traffic offences), the 

courts' discretion when deciding on multi-million euro fines on undertakings, or 

hundreds of thousands of euro fines on individuals, is problematic.157 The courts 

relatively frequent use of § 77 OWiG in competition cases is particularly problematic 
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Decisions of the Court have no erga omnes effect. Therefore, the sanctioned 

undertakings which did not challenge the decision of the FCA do not benefit from any 

eventual annulation of this decision in favor of other undertakings161. 

 

The Court can reduce, confirm or increase162 the fines imposed by the FCA. The 

Court can also impose fines to a non-fined undertaking should the procedure before 

the Court provide sufficient evidence for doing so163. Nevertheless, the scope of the 

decision of the FCA may put a limit on the scope of the judicial scrutiny exercised by 

the Court. Therefore, for instance, when a decision rejecting a complaint is 

challenged, the Court cannot impose a fine on the undertaking, but the FCA still 

must take the case164. Except a few decisions165, it is well established that the Court 

cannot decide ultra petita. Therefore, the Court cannot increase a fine without a prior 

and reasoned request (generally from the Minister of the Economy)166. 

 

In contrast with the EU jurisprudence167, the Court controls if a fine was justified in 

principle168. The Court makes its own assessment of the proportionality of the fines 

imposed by the FCA. The most frequent reason to reduce the fines has been the 

financial and economic difficulties faced by the fined entity. In a very famous case 

(the Steel cartel case), the Paris Court of appeal has substantially reduced the fines 

LPSRVHG�E\�WKH�)&$��WKH�WRWDO�DPRXQW�RI�WKH�ILQHV�ZDV�¼����PLOOLRQ��WKH�DPRXQW�RI�

the reduction has been up to 90% for some undertakings)169. This judgment has 

been influential in the decision of the FCA to adopt its sentencing guidelines 

�KHUHDIWHU��³6*´��LQ�0D\�����.  

 



57 
 

According to the Court170, the SG complies with the legal framework (Article L. 442-6 

of the French Commercial Code). The Court has ruled that, thanks to the SG, the 

FCA has described and explained its method of setting the amount of the fines 

imposed on entities. The Court has ruled that the SG has no normative value, since 

it must be considered as a guidance statement (administrative directive)171. The 

Court controls if the FCA has correctly applied the criteria set out in Article L. 442-6 

of the French Commercial Code (seriousness of the practices, damages caused to 

the Economy, personal situation of each fined entity and reiteration). 

Since the decisions rendered by the FCA are more reasoned, the ability for the Court 

to have its own assessment of the facts is limited. Therefore, the Court controls if the 

FCA has failed or erred in its assessment of the elements contained in the file. The 

Court has ruled that an appellant cannot refer to prior decisions or jurisprudence in 

order to argue a violation of the principle of equality of treatment, since this 

assessment must be done on a case by case basis172. What may appear more 

contestable is that the Court has also ruled that an undertaking cannot invoke as well 

the treatment of another party to the same procedure under the same reasoning173. 

We can suppose that the Court should increase its control on the assessment of the 

facts by the FCA. Nevertheless, because of the SG, the decisions rendered by the 
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Administrative Procedure $FW� �$3$�� �WKH� ³DUELWUDU\� DQG� FDSULFLRXV� UHYLHZ´�� LI� WKH�

sentencing judge imposes a sentence that varies from the Guidelines on the basis of 

a policy disagreement178. In view of the institutional characteristics of the Sentencing 

Commission, which has capabilities to collect and analyze empirical data and 

national experience, the Supreme Court felt that although the Sentencing Guidelines 

DUH� DGYLVRU\�� LQ� ³OLJKW� RI� WKH� ³GLVFUHWH� LQVWLWXWLRQDO� VWUHQJWKV´� RI� WKH� 6HQWHQFLQJ�

&RPPLVVLRQ� DQG� VHQWHQFLQJ� MXGJHV´� they should be offered some degree of 

respect179. According to Justice Breyer (concurring opinion) in Pepper: 

³(t)he trial court typically better understands the individual circumstances of 

particular cases before it, while the Commission has comparatively greater 

ability to gather information, to consider a broader national picture, to 

compare sentences attaching to different offenses, and ultimately to write 


